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Before GAUTHIER, HALL, and PEREGOY, Civil Appellate Judges
ORDER
PEREGOQOY, Chair, Civil Appellate Panel:

BACKGROUND

This litigation arises out of a dispute between the parties regarding the relative authority

of the Tribal Court and Tribal Council over certain tribal government procedures, processes and



power related to executive clemency. It further raises the issue of separation of powers between
the branches of the tribal government. Joseph Moran, then Chief Judge of the Tribal Court,
filed the instant action after the Tribal Council granted executive clemency to a defendant in a
criminal case while the matter was under active review by the Criminal Appellate Panel of the
Tribal Court. The Council’s executive clemency order was subsequently upheld by the Criminal
Appellate Panel.!

The instant dispute centers in significant part on Plaintiff’s employment contract with the
Tribes. Moran seeks a declaratory judgement, in part, that: the executive clemef:cy and related
actions of the Tribal Council and Chairman Pablo were illegal; the Tribes breached their contract
with Moran; the Tribes tortiously interfered with the contract; the Tribes intentionally interfered
with prospective cﬁntractual relations with Moran; and the Tribes negligently and intentionally
inflicted emotional harm on him. In addition to declaratory relief, Moran seeks compensatory
and puniﬁve damages. The trial court has not yet adjudicated the merits of the underlying
action.

On May 19, 1995, Moran moved ex parte for a temporary restraining order and
preliminary injunction. Judge Louise Burke granted the motion, in relevant part as follows:

Defendants are restrained and enjoined, until hearing can be held, from any acts,

outside regular Court process, which interfere with this Court’s ability to decide

this case according to the Court’s rules and processes. ..

On May 22, 1995, the Tribes moved for an expedited appeal of the ex parte order. The

instant appeal is limited to this particular issue.

' See Confederated Salish and Kootenai Tribes v. Cros.sguns AP-CR-239-93, AP-CR-284-
92, Order of May 11, 1995.
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The Tribes contend the ex parte order temporary restraining order was improperly issued
and is appealable as an injunction. They seek a stay order.” Moran asserts the temporary
restraining order is not a final order and is therefore not appealable.

DISCUSSION

Generally, an order granting or denying a temporary restraining order is not appealable
as the grant or denial of an injunction. See 9 Moore’s Federal Practice, §110.20{5],
Appealability of Temporary Restraining Orders, (1992) at 259. The reasoning is that a request
for a temporary resf.raining order is heard ex parte, the order may be of short duration, amd it
is usually followed by a hearing on th.e request for a preliminary injunction. Id. However,
labels do not control. When a temporary restraining order is granted or denied after full hearing,
it is treated as a preliminary injunction and is appealable as such. Id. Rule 65(b) of the Federal
Rules of Civil Procedure requires that a temporary restraining order cannot remain in force more
than ten days after entry, although an extension of up to ten days may be ordered if good cause
is shown, or the party restrained may consent to an extension beyond that period. A restraining
order that by its terms extends beyond the twenty-day period allowed by Rule 65(b) is treated
as a preliminary injunction, and is appealable. Id. at 260.

Rule 65(b) directs the district court to set a time for the expiration of the restraining
order. Where no time is fixed, and therefore the order is indefinite, such orders have been

characterized as temporary injunctions. It has been held in such circumstances the order expires

* The Tribes’ request to the Civil Court of Appeals for a stay is improperly placed. Rule
2, Part 4 of the Tribal Court Appellate Procedures directs a party seeking a stay of execution of
a judgment or order to apply to the Chief Judge of the Tribal Court. In this case, the request
for stay would have been properly filed with the Acting Chief Judge.
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in ten days by the terms of Rule 65(b), and therefore when ten days has elapsed, any appeal will
be dismissed as moot. Id. See also, Benitez v, Anciani, 127 F.2d 121, 125 (1Ist Cir. 1942),
cert. denied 317 U.S. 699 (1943) (temporary restraining order expired after ten days under Rule
65, became moot and appeal as to it dismissed where application was never set down for heari ng
and adverse party did not receive notice within the meaning of Rule 65, even though copies of
petition were mailed to restrained party); Southard & Co. v. Salinger, 117 F.2d 194, 195-96 (7th
Cir. 1941) (restraining order in question did n_ot provide any time for its expiration, and
therefore in all everfts,_expendcd its force after expiration ten days from its entry; court was
without power to give it vitality for a longer period, except upon certain conditions not present).
In the instant case, the trial court did not set a date for expiration of the temporary
restraining order, nor has it been scheduled for hearing. In light of the foregoing authority, we
| hold the temporary restraining order at issue expired under Rule 65(b) ten days after it was
issued, i.e., on June 5, 1995. We further hold the above-quoted portion of the temporary
restraining order was effective during such ten day period, as it was properly issued pursuant to
Rule 10.4 of the Rules of Practice in Civil Actions and Proceedings in the Tribal Court, which
provides in relevant part:
Nothing in this rule limits the equitable powers of the court to issue, upon
proper petition, such emergency orders as may be necessary to preserve the status

quo or to maintain law and order in the context of a civil case or controversy until
the earliest time that the matter may be heard...

APPEAL DISMISSED; CASE REMANDED -

ek onsyv/

Robert M. Pere%i):], hair
Civil Appellate Panel
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Appeal from the Tribal Court of the Confederated Salish and
Kootenai Tribes.

Before: BROWN, GAUTHIER, HALL, PEREGOY AND WHEELIS, Justices.

PEREGOY, Chief Justice:

I. INTRODUCTION
Defendants, the Tribal Council of the Confederated Salish and
Kootenai Tribes ("CS&KT" or "Tribes"), tribal chairman Michael T.
Pab}o and Joseph Dupuis, appeal a temporary ;estraining order (TRO)

issued ex parte by the trial court on May 19; 1995. Appellants



contend that the tr;al court lacked personél and subject matter
jurisaiction. to issue the TRO, and that in any event it was
procedurally and legally deficient. We granted.en banc review
after the Civil Appellate Panel of the CS&KT Court of Appeals
upheld the TRO pursuant to orders dated June 9 and 14, 1995. We
now hold that the trial court was vested with the requisite
jurisdiction to issue the TRO, and that the ex parte érder was
deficient as a matter of law. Accordingiy, we vacate the temporary

_restraining owder, as well as the June 9 and 14 orders of the Civil

Appellate Panel.
IT. BACKGROUND
The roots of the inétant dispute are embedded in a companion
criminal- case previously adjudicated"by”the'Tribél'Cédrtf' See

Confederated Salish and Kootenai Tribes v. Crossguns, AP-CR-239-92,

- AP-CR-284-92 (App. Ct. CS&KT 1992, 1995). There, defendant Anthony

Crossguns was convicted on three counts of domestic wviolence
against his common law wife. The trial judge, the Honorable
William Joseph Moran, sentenced Crossguns to tribal jail for a
period of three vyears, one year for each conviction to zrun
consecutively. The Criminal Appellate Panel of the CS&KT Court of
Appeals upheld the sentence on February 10, 1995. Thereafter, the
Panel took the matter under reconsideration in response to
d}ossguns’ petition. Before the Panel issued its decision on re-
hearing, Crossguns petitioned the Tribal Council for an order of

executive clemency.

The clemency petition raised the~issue of cruel and unusual
. . - N .".,& " e
rl
g
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———--~—7remainder of his sentence.

punishment relating to the length of incarceration and the
condition of the tribal jail. Crossguns’ attorney had previously
raised these matters with the Tribal Court, including a reqﬁest for-
banishment as an alternative sentence. On March 10, 1995, the
Tribal Council voted 5-3 to issue Crossguns a ‘"conditional
Executive Order of Clemency."' It based its decision on Crossguns’
"petitions" which had been considered by the Tribal Court, and "the
seriousness of the offenses, and issues of due process énd equal

protection." *

On March 11, l9§5, Michael T. Pablo, chairman of the Tribal

Council, executed the clemency order, whereupon Crossguns was
released from jail and banished from the . Reservation for the

2 pefendants/appellants submit that the

' The minutes of the March 10, 1995 meeting indicate the

Council’s decision to grant executive clemency was accomplished
pursuant to a motion:

to grant executive clemency to Anthony Crossguns, with
conditions to be proposed which would include, but not be
limited to; exclusion from the Reservation for the period
remaining in the individuals [sic] sentence, payment of
any fines and fees which may be due, and other conditions
to be determined by the Tribal Chairman with consultation
of legal counsel.

‘2 The order was captioned "Confederated Salish and Kootenai

Tribes, Appellee vs. Anthony Crossguns, Appellant." It was given
the same cause number (No. CR-239-92, CR-284-92) as that in the
Tribal Court, and was entitled "Executive Order of Clemency." It

provided in its entirety:

Upon application to the Tribal Council of the
Confederated Salish and Kootenai Tribes by the above-
named Appellant’s attorney, Roberta Hoe, on behalf of the

Appellant the Tribal Council makes“the following order of
Clemency: ol

a
e
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order of executive clemency constituted "an alternative sentence of
exclusion from the Reservation..."

On May 4, 1995, Judge Moran, then chief judge of the CS&KT
trial court, filed the underlying action challenging the legality
of the executive clemency order issued by the Tribal Council.
Moran seeks certain declaratory, compensatory and punitive relief
associated in large part with his employment contract with the
Tribes to serve as chief judge of the lower court. As to
declaratory relief, Moran seeks a judgment holding in essence that:
(1) the Council:s clé%ghcy order is illegal; (2) the Tribai_Court
is a separate and independent department or branch of tribal
government; and (3) the Tribal Court is the exclusive forum of the
GS&KT tribal-government- for the interpretation of tribal laws and
the employment contract at issue. The compensatory and punitive
relief Moran seeks is tied largely to contract and tort claims

associated with breach of contract allegations.

In exercising its inherent governmental powers as a
sovereign nation, the Tribal Council chooses to apply its
exclusionary powers to the above-named Appellant,
pursuant to this Order. Anthony J. Crossguns is hereby.
excluded from the region within the exterior boundaries
of the Flathead Reservation of Montana for a period of
two and one half (2 1/2) years, to end on September 11,
1997. If he chooses to return prior to the end of the
term of this exclusionary periocd without obtaining prior
written permission from the Tribal Council, he will be
subjected to the entire term of incarceration of his
original sentences not served (two and one half years).
Mr. Crossguns has twenty-four (24) hours from the date
and time of the signing of this Order to remove himself
from the region within the exterior boundaries of the
Flathead Reservation of Montana.

The order was signed by Michael .T. Pablo as "Tribal Council

Chairman" on March 11, 1995 at 2:157P.M.

5
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After Moran filed suit, the case was assigned to the Honorable
Louise Burke, CS&KT trial court judge.® Thereafter, correspondence
ensued between the parties regarding Moran’s position as chief

judge. On May 17, 1995, the Council wrote to Moran’s attorney

- gtating:

...the status of the Chief Judge as plaintiff against the
Tribal government is inconsistent with his judicial duties in
hearing cases to which the Tribal government, its agencies or
departments is a party. Furthermore, it is inconsistent with
his duties to assign and oversee other judges of the Tribal
Court and to administer the Court.

The Council thérein requested that Moran temporarily relinquish his

administrative duties as chief judge and refrain from hearing any

cases to which the Tribes were a party, during the pendency of the

instant action. The Council proposed to designate a-chief judge _ .

ﬁfb-zéﬁpbkenéo ;éféé.during this interim period.

Moran replied by letter May 19 that he did not believe he was
engaged in any activity that constituted a conflict of interest,
and that he therefore intended to continue to perform as chief
judge. Notwithstanding, he evinced a willingness to discués any
cases or activities which the Council believed may raise a
conflict. He further indicated that he was "willing to remove
himself from any cases or activities which give even a distant
appearance of conflict of interest." Based thereon, Moran

concluded that the Council had no basis to remove him as chief

3 The parties disagree as to the specifics of this

assignment. The Council contends Moran assigned the case to Judge
Burke. Moran maintains that he notified Judge Burke that she, .as
the next senior judge, would be responsible for assigning the
presiding judge, and that she assigned herself to the case.

¥
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judge, and asked it to reconsider taking its pending action.

In his May 19 letter, Moran alleged that the Council wanted to
temporarily appoint the Honorable Gary Acevedo as chief judge so
that Judge Acevedo could reassign the case from Judge Burke to
another judge, to be selected from a list of judges which the
Council had allegedly "pre~selected"land "pre-approved." Moran
also ciaimed that defendants had instructed numerous tribal
attorneys to investigate past files of Judge Moran and Judge Burke;

and to intexview tribal ' employees -"in an attempt to find

wrongdoing. "

These allegations served in large paft as the basis for a
motion Moran filed May 19 seeking the temporary restraining order
--at-issue. -Moran alleged“as a-further ground that the Council was
considering legislation which would "give Defendant the power to
reassign the Appellate Judges who would decide this case.ﬁ4

The record indicates that Moran served a copy of the motion
for the TRO on defendants around noon on May 19, just prior to the
time he filed it with the Tribal Court. Moran indicated in his
supporting brief that he had information that the Council would
consider a resolution for his removal during the afternoon of May

: % He accordingly sought a "temporary or emergency order" to

* The Court takes judicial notice that such legislation was _

a proposed amendment to Ordinance S0A, the tribal statute which
established the former tribal appellate court system and procedural
rules. The Court takes further notice that such legislation,
subsequently enacted as Ordinance 90B on May 30, 1995, had been
under consideration for a significant period prior to the time the
Crossguns controversy ripened. This -includes the provision to
expand the Court of Appeals from three to five justices.

]
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maintain the status quo and thereby prevent his removal as chief
judge, which he asserted would constitute "irreparable harm."

Moran concluded:

...The defendant by extrajudicial process, -attempts to
give itself unilateral power to pre-select Judges who
will control this case. This is a denial of the most
fundamental concepts of due process and equal protection
guaranteed to Plaintiff.

Shortly after noon on May 19, Judge Burke issued the
challenged ex parte order, which in relevant part provided:
Plaintiff having filed a motion, and it appearing
that irreparable harm may result unless this Court grants-
temporary relief until a hearing can be held, and good
cause appearing therefore,
The Court enters the following order:
1. Defendants are restrained and enjoined, until
—-—--— -~ ——--hearing can be held, from any acts, outside regular Court
process, which interfere with this Court’s ability to
decide this case according to this Court’s rules and
usual processes...
Seeking expedited consideration, defendants appealed the ex
parte TRO on May 22 to the Civil Appellate Panel under Ordinance
90A, the statute then governing CS&KT appellate court procedures.

On May 30, 1995, the Council terminated its contractual

relationship with Judge Moran, effective June 30, 1995.°

> The Council placed Judge Moran on administrative leave for

the remaining 30 days, ordering him to vacate his office by June 2.
On June 2, Moran filed a motion for another TRO seeking to restrain
defendants/appellants from: (1) removing him as chief judge; (2)
diminishing his salary; and (3) appointing any other person to
serve as chief judge. Moran also contemporaneously sought an order
commanding defendants to show cause why the acting tribal
chairperson should not be held in contempt and punished for firing
Moran and thereby violating the May 19 TRO instantly at issue. On
June 28, this Court stayed Moran’s June 2 motion for ex parte and
show cause orders, pending an appellate ruling on the Council’s
petition for rehearing en banc-~and any related subsequent”

‘)

¥
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On June 8, 1995, the Civil Appellate Panel, without hearing
oral argument, ruled that the TRO expired by its own terms ten days
after it was issued, and dismissed the Council’s appeal as moot.
On June 14, the Panel amended its order for reasons not here
relevant. On June 23, the.Tribal Council moved for rehearing en
banc. On July 20, we granted rehearing en banc on the queétions
of the lower court’s jurisdiction to enter the May 19 TRO, and the
procedural and substantive propriety thereof. Oral argument was

heard en banc ,September 25.

On appeal,  the f}ibal Council argues as a threshold matter

that the Tribal Court lacks authority to review all Council

6

actions.® Accordingly, this case presents the overriding question

proceedings. On August 18, 1995, Moran withdrew his motion for the
show cause order, as well as his motion to restrain the Council
from removing him as chief judge, diminishing his salary, and
appointing another person as chief judge. Simultaneously, Moran
moved to dismiss the instant appeal on the ground that it was moot
since he had withdrawn his motions for the above-referenced show
cause and restraining orders. On August 29, this Court denied
Moran’s motion to dismiss this appeal.

¢ The Tribal Council’s argument is broadly stated here and
the Court recognizes that alleged limitations on the Court’s power
of judicial review are stated differently at different junctures in
these proceedings. Often, the Tribal Council’'s emphasis is
specifically upon the alleged lack of Tribal Court authority to
review its executive orders. More broadly, the Council also argues
that the  Tribal Ceurt Jlasks satherity (o review makters. of
"internal tribal structure," and interprets passages in two cases
as standing for the proposition that official Council action is

beyond review. See infra, Howlett v. Confederated Salish and
Kootenai Tribes, 529 F.2d 233 (9th Cir. 1976), and Wells v. Blaine,
21 ILR 6129 (N. Plus. Inteartr. Ct. Rop., 1994) . The Court nntes,

however, that upon questioning during oral argument, counsel for
appellants stated that it was not the Tribal Council’s position
that it was above judicial review, and that the Tribal Court was
vested with the power to review the constitutionality of statutes
-and ordinances enacted by the Tribal”Council. 45

-
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of whether the Tribal Court has the power of judicial review of
tribal legislative and executive action. The Tribal Council
further argﬁeé that the Tribal Court lacked subject matter and
pérsonal jurisdiction to enter the temporary restraining order, and
that this case presents a non-justiciable political gquestion.
Appellants assert that in any event, issuance of the ex parte TRO
was an error of law and procedure.

: We hold that the Tribal Court is vested with the necessary

power to review Tribal Council actions to determine if they are

P -

constitutional or chérwise lawful. We further hold_that this case
does not present a non-justiciable political question, and that the
Tribal Court had the requisite subject matter and personal
"*——“_*""jurisdiction“toJissue the challenged TRO. ~Finally, we rule that
the ex parte order cannot stand as a matter.of law.
IIT. DPISCUSSION
A. Jurisdiction to Hear Appeal of TRO
An appellate court must "satisfy itself not only of its own
jurisdiction, but also of that of the lower courts in a cause undér
review." Mitchell v. Mauer, 293 U.S. 237, 244 (1934). In harmony
with this basic principle of appellate jufisdiction, we must as a
 threshold matter. determine whether we have jurisdiction to review
the Tribal Council’s appeal of the temporary restraining order.
Ordinarily, a grant or denial of a temporary restraining order‘
is not appealable as the grant or denial of an injunction. See 9
Moore’s Federal Practice 9110.20(5] (1992). This is because a
Motion Tor & CemcEcy INEIREINE eer I e o iarne, D

i
‘.‘,



order is normally of short duration, and it is usually followed by
a hearing‘on the request for a preliminary injunction. Id.

However, where a temporary restraining order has the practical
effect of a preliminary dinjunction, it is immediately appealablé,
See Moore, supra, 1110.20[4-1]; 42 Am. Jur. 24, Injunctions §8§9,
10, and 14 (1969); see also, Haitian Refugee Center, Inc. v. Baker,
950 F.2d 685, 686 (1l1th Cir. 1991) (TRO is appealable where it has
the effect of a preliminéry injunction, and a court of appeéls is
not bound by the dist;ict court’s designation of the order). 2a TRQ
may also be treated éérgppealable if it has the e%fect of granting
the moving party fﬁll temporary relief'within the applicable.time
frame. Moore, supra, 9110.20(5].

- Orders - which ‘have- no' time—1limit  "and ~are therefore "of”
indefinite duration have ©been characterized as temporary
injunctions, and are appealable. See e.g., Sampson v. Murray, 415
U.s. 61, 85-87 (1974) (temporary restrainiﬁg order continued beyond

the time permissible under Rule 65 of the Federal Rules of Civil

Procedure must be treated as a preliminary injunction).

Although not all of the Federal Rules of Civil Procedure are
binding on the Tribal Court, this Court has recognized that they
provide "important guidelines for the Tribal Court in matters not
specificaily covered by either the Law and Order Code or by the
Rules of Practice in Civil Actions and Proceedings in the Tribal
Court of the Confederated Salish and Kootenai Tribes." See

Hitchcock v. Shaver Manufacturing Co., et al., Cause No. AP-94-284-

CV, "Order Denying Triple W Equipment’s Motion to Dismiss" at 4,

¢
- II
G
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(CSEKT App. CE.., Sept. 127, 1998 . We find Rule 65 to be most
instructive in this instance, given the Supreme Court’s.admonition
that "A court, if it were able to shield its orders from appellate
review merely by designating them as temporary restraining orders
rather than as preliminary injunctions, would have wvirtually
unlimited authority over parties in an injunctive proceeding."
Sampson v. Murray, 415 U.S. at 185.

The TRO at issue had the practical effect of a preliminary
injunction simce it purported to restrain the Tribal Council and
chairman from conducfzgé a broad range of unspecified activities.

Moreover, the ex parte order sought to grant Moran full relief

during its duration, which was indefinite. We therefore conclude

~~that"~the~~temporary~-restraining""order at--issue 'in ' substance

constituted a preliminary injunction, and that it is appealable as
such. We accordingly have jurisdiction to review the challenged
order. See Ordinance 90B, Tribal Court Appellate Procedures, Rule
3-2-303(2) ("The Court of Appeals has exclusive jurisdiction over
appeals by an aggrieved party from a judgment or order...granting
or dissolving an injunction.").

B Standard of Review

1. Subject Matter Jurisdiction

Appellate courts review independently the trial court’s
assertion of subject matter jurisdictidﬁ. "'The existence of
subject matter jurisdiction is a question of law which we review de
novo.’" American International Enterprises, Inc., v. F.D.I.C., 3
F.34 1283, 1266 (9%ch Cir. 1993}, guoting Abbott Bldg. Corp. V.

:' ‘
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United States, 951 F.24 191, 193 (%th Cir. 1991).

In determining subject matter jurisdiction, courts look to the
original compiaint, rather than to amended ones. .Mbrongo Band of
Mission Indians, v. California St. Bd. of Equalization, 858 F.2d
1396, 1380 (ch Cir. 1988), cert. denied, 488 U.S. 1006 (1989).
Subject matter Jjurisdiction must exist when the action is
commenced. Id. It depends on the facts when the complaint is
filed, not ‘on later facts. "Jurisdiction cannot be acquired

retroactivelys»" See Newman-Green v. Alfonzo-Larrain . gt gl .

854 F.2d 916, 918 (7t£ Cir. 1988), rev’d on other grounds 490 U.S.
826 (1989), quoting Denberg v. United States Railroad Retirement
Bd., 696 F.2d 1193, 1197 (7th Cir. 1983), cert. denied 466 U.S. 926
..{1984)...-.1f-the trial -court lackS"subject'mafter'jurisdibtibn'at
the time the action is filed, it is powerless to do anything except

dismiss the action,?

and any other order is a nullity. 858 F.2d
alt 1380

Accordingly, we must examine Moran’s original complaint'filed
May 4, 1995 to determine whether certain claims alleged therein
were ones over which the trial court lacked jurisdiction, as the
Tribal Council contends. If jurisdiction was lacking, then the
temporary restraining order was null and void, as was any other
order the trial court issued.

2. Temporary Restraining Order

The standard of review applicable to the challenged ex parte

7 oOnce lack of jurisdiction is raised, the court has no

discretion to proceed to determine the merits. See e.g., Melo v.
United States, 505 F.2d 1026 (8th CiTr. 1974). : ' ' S

¥
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temporary restraining order is the same as that for a preliminary
injunction. Theatrial court is vested with discretion in deciding
whether to issue a preliminary ihjunctioh. Its decision will be
reversed only if it abused its discretion, or based its decision oh
clearly erroneous findings of fact or on an erroneous legal
standard. America West Airlines, Inc., V. National‘Mediation Ed. ,
986 F.2d 1252, 1258 (9th Ciy. 1993); Vipion Sporets, Ingc. ¥.
Melville Corp., BE88 F.2d 609,_612 (8Eh iy, 1989). Review is
plenary where, it is alleged that the .trial court relied on
erroneous legél premi§;;: "/ [Ulnless the district court’s decision
relies on erroneous legal premises, it will not be reversed simply
because the appellate court would have arrived at a different
result. ' -America West ‘Airlines Inc., 986 F.2d at 1258, quoting
Sports Form, Inc. v. United Press _Int"l, ine., 586 P.2d4 750, 952
(9th Cir. 1982). However, the trial court’s application of law to
the facts regarding a preliminary injunction will only be reviewed
for an abuse of discretion. America West Airlines, Inc., 986 F.2d
at 1258-59.

Findings of fact are reviewed for clear error. Id. at 1259.
"A finding of fact is clearly erroneous when ’'the reviewing court
on the entire evidence is left with the definite impression that a
mistake has been committed.’" Zepeda v. United States I.N.S., 753
F.2d 719, 725 (9th Cir. 1983), wuoting United States v. United
States Gypsum Co., 333 U.S. 364, 395 (1948); see also Pablo v.
Confederated Salish and Kootenai Tribes, Slip. Op., at 12
(C.8.5K.T. CE..hpp.. April 20, 1994_};_«"_

i

"
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. C. Subject Matter Jurisdiction

Appellants contend that the Tribal Court lacked subject matter
jurisdiction to issue the temporary restraininé order at issue.
The gravamen of their argument is that the Tribal Court 1lacks
" subject matter jurisdiction over the underlying case, i.e., to
issue the declaratory judgment sought, and therefore, that it was
without authority to issue the TRO. The Council grounds this
assertion on the material fact determinative of subject matter
jurisdiction sin the underlying case, 1.e., promulgation " and
execution of the Crosé&ggs_clemégcy order. The Council claims that
it was properly vesﬁed with the "inherent retained sovereign power"
of pardon, ‘and therefore with the lesser included power to issue
———..—the-clemency- order;--and that such Council or éxecutive action is
not subject to Tribal Court review. Accordingly, to determine
whether the lower court had subject matter jurisdiction to issue
the TRO, we must first decide whether it was properly vested with
the requisite jurisdiction to review the legality of the underlying

executive clemency order.

1. Appellants’ Claims Regarding Judicial Review

As a threshold and general matter, the Tribal Council argues
that the Tribal Court lacks the power to review all council
actions. Reasoning that it established the Tribal Court pursuant
to an enumerated constitutional power, the Council é&ntends that it
never authorized the Court to review all its actions, and that the

Court lacks "inherent authority" to do so. To support .their

contention, appellants rely on Quechan-Tribe of Indians v. Rowe,

st
- f

P

14



* 531 F.2d 408 (9th Cir. 1976), Howlett v. Confederated Salish and
Kootenai Tribes, 529 F.2d 233 (9th Cir. 1976), and Wells v. Blaine,
21 ILR 6129 (N. Plns. Intertr. Ct. App. 1994). These decisions do 3
not support their position.
‘The Council relies on Quechan for the propeosition that the
Tribal Court lacks "inherent authority" arising out of "general
Indian law," and that it has no authority "independen[t] of the
Tribal Council."® Appellants maintain that Quechan held that the
tribal court in that case "did not possess inherent sovereign

authority but only_thé.éuthority granted by the Trggal government
pursuant to constitutional authority." Appellants misread Quechan.
In the first instance, the Ninth Circuit expressly recognized
— et hab-tribal -cOurt ;- .including“those of 'IRA tribes, posséss inherent
soﬁereign authority "as a matter of general Indian law." See
Quechan, supra, 531 F.2d at 411, n.4 ("As a matter of general
Indian law, tribal courts are residuals of each tribe’s semi-
sovereign existence..."). Quechan therefore does not stand for the
proposition cited and relied upon by appellants.
In any event, Quechan involved a dispute about the extent of
tribal court juriédiction over non-Indians who enter the
reservation to hunt or fish. The tribe argued that the tribal

court had "inherent authority" to assert criminal jurisdiction over

non-members who violate tribal laws while on the reservation,

. The Quechan Tribe is organized under the Indian
Reorganization Act of 1934 (IRA, 25 U.S.C. §476). The Quechan
tribal court was established by the tribal council pursuant to a
tribal constitutional provision similaf to that authorizing the
CS&KT Council to establish the Tribal Court. : sk ;

¥
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asserting that such power was grounded in "general Indian law."
531 F.2d at 411. However, the Quechan court expressly refrained
from deciding this question, finding it unﬂecessarf to resort Lo
general Indian law to determine the extent of tribal court
jurisdiction over non-members. JEe 531 F.2d #F 411, . 4.
Instead, the Ninth Circuit found the answer in the Quechan
constitution, which facially provided for criminal jurisdiction

over members only. OQuachan. 531 F.2d4 akt 411, Thus, although

Quechan does not support the Council’s argument, it does affirm the

principle that IRA tribal courts enjoy inherent sovereign judicial
authority as a matter of general Indian law, and that the extent of

tribal court jurisdiction may be determined by examining tribal law

_HWW_”_;in-the“first_inétanceT__m_m_____uwwwm“___ s TP, NS It A
Appellants next cite Howlett v. Confederated Salish and
Kootenai Tribes, 529 F.2d 233 (9th Cir. 1976) to suggest that the
Tribal Council 1is the exclusive tribal governmental body
constitutionally empowered to interpret Ehe tribal Constitution,
and that the Tribal Court lacks authority to review or reverse

council decisions. Appellants misunderstand Howlett.
Howlet_t was an Indian Civil Rights ‘Act (ICRA) and exhaustion
of tribal remedies case decided before Santa Clara Pueblo v.
Martinez, 436 U.S. 49 (1978).% In Howlett, the plaintiffs

challenged the CS&KT Tribal Council’s refusal to declare them

® Finding that it would have been futile to seek redress in
Tribal Court, the Howlett court ruled that the plaintiffs were not
required to exhaust Tribal Court remedles before seeking federal
court review of their ICRA claims. 7529 F.2d at 240.

T
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eligible to run for Council. Id. at 235. Howlett turned on
Article III, §7 of the CS&KT Constitution which expressly provides
that the Tribal Council "shall be the sole judge of the
qualifications of its members." Id. at 240.

In this context the Ninth Circuit stated that "...Nothing
precludes the Indians from vesting, as they did, the power of
interpretation in a tribal council rather than in a tribal court."
Id.'° Appellants frame this non-authoritative dictum as an all-

encompassing gule to suggest that a federal circuit court of

appeals ruled nearlyliéb decades ago that the Council is the sole
branch of the CS&KT tribal government empowered to interpret the

tribal Constitution, and concomitantly, that the Tribal Court lacks

make the quantum leap appellants urge: the Ninth Circuit clearly
confined this dictum to Article III, §7, which provides only for
Council review of matters limited to Council membership
qualificatiernse. Id.

Appellants next rely on an excerpt from Wells v. Blaine, 21
ILR 6129 (N. Plns. Intertr. Cﬁ. App. 1994) tc support their
argument that the Tribal Court does not have the'power to review

Tribal Council actions. Appellants argue that Wells v. Blaine is

" Grounding its holding on Article III, §7, the Ninth Circuit

found that the "Tribal Council is the body which exercises
appellate authority over matters decided by the Election
Committee." 529 F.2d at 240. The court also found that a tribal
judge had stated to the Howlett plaintiffs over the telephone in an
apparent ex parte contact that "...he did not believe that the
Tribal Court could reverse a decision rendered by the entire Tribal
Council." Id. Appellants erroneously‘rely on these findings as
holdings in an attempt to escape the narrow confines of Howlett.
¥
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"similar" to the instant controversy, and that other tribal
appellate courts "have recognized the same limits (as Howlett] on
Tribal Court jﬁrisdiction cvet officizgl  aets. of  the Tribal
Council." Appellants misinterpret Wells.

In Wells, the plaintiff, while a council member, induced the
tribal council to pass a resolution allocating $10,000 to pursue
his state court claim asserting that South Dakota should honor his
tribal court divorce decree. Subsequently, the leadership of the
council changed hands. The new council rescinded the prior
council’s action, and the state court lawsuit was dropped for Jack
of funding. Wellé filed suit in tribal court to recover damages

and assert his claim against the Crow Creek Council.

___The Northern Plains.Intertribal-Court of Appeals held that the

action qf one council to rescind the action of a previous council
amounted to an unreviewable political decision. Id. The Wells
court reasoned, in part,lthat it was reluctant teo disturb tribal
législative actions involving the appropriation and expenditure of
funds, suggesting that such was committed to the province of the
council. 1In this light, the Wells court looked unfavorably on the
"assumption" that the tribal éourt serves as a '"check on the
actions of council, except to the extent that such actions of
individual council members are ultra vires." Jgd. at 61329.
Appellants seize this dictum absent context.to shore up their
stance.

However, the alignment of parties, facts, issues and equities

in Wells bears no resemblance to those- here. Unlike Wells, this

L



case does not involve tribal council members aligned against one
another in litigation to determine whether one council had the
reqﬁisite authofity o overtiurn san action of a previcius couhcil,
i.e., to determine the authority of a single branch of government
to rescind its own decisions. Rather, this is a suit involving
tribal government officials from different divisions of the tribal
government, brought to determine the lawfulness of an act of the
legislative/ekecutive branch which overturned an adjudicated
decision of the judicial department. Significantly, the instant

s i

case, unlike Wells, does not concern, nor does it turn on, a non-

justiciable political question, as discussed below. However it
does, unlike WEIIS, involve cognizable :claims of ultra vires
.conduct, ..also-discussed beiow;m Wells therefore provides no support ~
for appellants’ position. |

2. : A Court of "General Jurisdiction"

The Council claims that the Tribal Court lacks subject matter
jurisdiction in this case allegedly because it has never expressly
granted the Court authority to review its executive orders. It
thus asserts that the Tribal Court is clearly a court of "limited
jurisdiction."

This is a case of first impression in this jurisdiction. As
a result of lack of federal and state court jurisdiction over
internal tribal matters, there is virtually no federal or state
case law on point. See e.g., Cameron v. Bay Mills Indian
Community, 843 F. Supp. 334, 336 (W.D. Mich. 1994) (federal
district courts do not have jurisdiction to review actions of

:' f
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tribal councils under any statute, including the Indian Civil

Rights Act); Wacondo v. Concha, 873 P.2d 276 (N.M. App. Ct. 1994)

(disputes which involve only tribal members or internal tribal

policy must generally be maintained in tribal forums). We
therefore find it both necessary and helpful to turn to the
decisions of courts of other tribes for guidance.

Because the Tribal Court was established by the Tribal
Council, it is in fact a *"legislative court," rather than a
“constitution%l gourt " Howeve?, that the -Tribal Court is__a
legislative court dots uot conkael whether ix possesses judicial
review authority 6ver council actions or orders. That inquiry
turns on whether the Tribal Court is limited to exercising only
that..-subject--matter jurisdiction--expressly “and” Specifically
conferred upon it by the Council.™

In adjudicating a closely analogous controversy, the Puyallup
Tribal Court characterized the issue as whether the tribal court
was one of "limited jurisdiction" or "general jurisdiction." See
Satiacum v. Sterud, et al., 10 11K 6013, 6014 {(Puy. Txr. Ct., 1982).
The Satiacum ana}ysis is inst@Puctive, as the facts, issues,
arguments and tribal law are strikingly similar to those at bar.

Moreover, as here, the Satiacum case presented "important sensitive

issues and has stirred extraordinary community interest." Id. at

6013. i

"' The contention that the Tribal Council has not expressly

granted the Tribal Court review authority over its executive orders

is tantamount to arguing that the Trlbal Court is a court of
"limited jurisdiction.® S

§
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The plaintiff in Satiacum, the tribal chairman, sued the
council seeking injunctive relief to enjoin the Puyallup council
from conducting é recall election for a certain pefiod of time.
The defendants argued the Puyallup Nation court lacked subject
matter jurisdiction to hear an action against the Puyallup tribal
council. The defendants asserted virtually the same arguments that
the Council is making in the case at bar, specifically that: the
Puyallup constitution conferred authority on the council to create
the tribal z:c>u:;”"t;'12 as a "statutory court," the Puyallgp court had
only those powers_confgiied by the tribal council; the council had

not conferred upon it the authority to review council actions; and

the court had "'no inherent . #utherity Eto review and vold
__legislative acte . t*. Td.- a8t 6013~~~ g
The Satiacum court flatly rejected this argument. It

2 Article VI of the Constitution of the Confederated Salish

and Kootenai Tribes vests the Tribal Council with authority to
establish the Tribal Court:

Secticn I. The Tribal Council shall have the power,
subject to any limitations imposed by the Statutes or
Constitution of the United-States, and subject to all
express restrictions upon such powers contalned in this
Constitution and attached Bylaws:

(l) to promulgate and enforce ordinances which shall be
subject to review by the Secretary of the Interior,
governing the conduct of members of the Confederated
Tribes, and providing for the maintenance of law and
order and the administration of Jjustice by - the

establishment of an Indian Court, and defining its powers
and duties.

The Puyallup constitutional language virtually mirrors the Tribes’
in this case. The only difference is that the operative term in
the Puyallup constitution is "reservation court," while in the
Tribes’ Constitution, the term is "Indian court."

S
¢
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distinguished between courts of general and limited jurisdiction.
Courts of limited jurisdiction, such as federal courts, are
presumed to lack-subject'matter jurisdiction unless it is expressly
granted. Courts éf general jurisdiction, such as state courts, are
presumed to have jurisdiction unless limited by statute or "unless
a showing is made to the contrary."®

After reviewing the decisions of other tribal courts, the
Puyallup court held that it was a court of general jurisdiction.

Td.ak GoLE. It emphasized that a "tribal court derives its

»

authority from the inh&fent sovereign power of the tribe" and, that
as an integral institution of the tribe, it properly exercised the

tribe’s inherent judicial powers. Id. at 6015. The court ruled

that it _ possessed..the..retained - inherent-power  of “the Puyallup =

Nation to hear cases involving all subject matters, except where
limited by enactments of the tribal council. Id. at 6014-15.
This Court is required in the first instance to apply the
applicable laws of the Confederated Salish and Kootenai Tribes in
all civil actions, including the one at bar.' We must therefore
at the outset turn to CS&KT tribal law to determine whether the
Tribal Court is one of limited or general jurisdiction; and

accordingly, whether it is vested with the power to review tribal

Id. at 6014, citing 13 Wright, Miller and Cooper, Federal
Practice and Procedure §3522 (1979).

13

' gee Ordinance 36B, CS&KT Law and Order Code, Ch. II, §3:

In all civil actions, the Tribal Court shall first apply
the applicable laws, Ordinances, customs and usages of
the Confederated Salish and Kootenai Tribes and then
shall apply applicable laws of the United States...

wd
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council actions. The law controlling this question is Ordinance
36B, the Tribal Law and Order Code, promulgated by the Tribal
Council pursuant to Article VI, Section 1(1) of the Constitution of
the Confederated Salish and Kootenai Tribes.

Pursuant to Ordinance 36B, the Tribal Council unequivocally
"vested"” the "judicial power® of Lhe Tribes "in ths Tribal

w15

Conret . Therein, the Tribal Council granted civil jurisdiction

to the Tribal Ceurt over "all Siiite, " and authorized the Tribal
Court to exgrcise such jurisdiction to the *®"fullest extent

e A

w16 Purther, Ordinance 36B authorizes the Tribal Court

possible.

to exercise subject matter and personal jurisdiction to the

"fullest extent possible not inconsistent with federal law." The

—~grant expressly provides for tribal court jurisdictién dver "[a]lll

persons found within the Reservation."' . "Parsons" is broadiy
defined‘as an "individual, organization, corporation, governmental
subdivision or agency..."'® *

Here, the grant of civil jurisdiction to the Tribal Court over

"all suits" with authority to exercise personal and subject matter

5 ordisancs 363, 5. L. 8.

® Ch. II, §§1-2(a). Ordinance 36B further provides that the
Tribal Court "shall have jurisdiction over all offenses enumerated
in the Code of Tribal Offenses committed by any person within the
exterior boundaries of the Flathead Reservation to the extent not

inconsistent with federal law." Ch. I, §2(1)(a). Chapter one
ﬁurther authorizes the Tribal Court to eXxerecise criminal
jurisdiction "to the fullest extent poeseible." cCh. I, §2(1) (b).

Wtk It o 23iaiili
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jurisdiction to the "fullest extent possible" constitutes a
generalized grant of subject matter jurisdiction over all civil
cases and controversies. The grant carves out :uﬁ excebtions
regarding cases and controversies involving the Tribal Council.
Accordingly, we hold that when the Tribal Council enacted Ordinance
36B, - 3E created the Tribal Ceurt &8 a court of general
jurisdiction, and ﬁhat it thereby vested the Tribal Court with the
power of judicial review to hear suits to determine the lawfﬁlness

of acts of the Tribal Council and tribal officials. Significantly,

there is no federal or tribal law which limits the Tribal Court’s
authority so as to defeat tribal court jurisdiction in this case.

We therefore further hold that as a court of general ‘jurisdiction,

- the-—Tribal-~ Court---possesses —-the— necessary— subject— matter — """

jurisdiction to hear this case, and to issue the TRO in Question.

Ordinance 36B makes no exception with respect to tribal court
jurisdiction over suits involving the Tribal Council or tribal
officials. The Council takes the position that a tribal member, in
this case Judge Moran, who disapproves of the Council’s actions
must seek a remedy through the ballot box. In effect, the Council
claims that. it is somehow vested with absolute discretion in
certain areas of legislative and executive functions, and that the
judiciary improperly intrudes into the legislative or executive
sphere if it hears a case concerning one or both of these ar;as.
This precise argument has been considered and rejected by other
tribal courts.

"While the ballot box is one way-a tribal_member can express

i
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disapproval of a legislator’s actions, it is not a means by which
the legality of a particular action can be adjudged." Menominee
Indian Tribe ex rel. The Menominee Indian Tribal Legislature v.
Menominee Indian Tribal Court, 20 ILR 6066, 6068 (Men. Tr. Sup.
Ct., 1993). Interpretation and application of the law to determine
the legality of a particular act is the "heart of the judicial
function." Id. Among the most important functions of courts are
constitutional interpretation and the closely connected power'of

determining whether laws and acts of the legislature comport with

the provisions of thetconstitution. Courts were created to serve
these purposes. See 16 Am. Jur. 2d Constitutional Law §308 (1979) ;

see alsc, Marbury v. Madiscn, 1 Cranch 137, 5 U.S. 137 (1803). The

Tribal Court of. the.Confederated- -Salish and-Kootenai Tribes is no

exception.

Though the CS&KT Constitution clearly vests the Tribal Council
with the power to make and administer laws, Ordinance 36B,
authorized by the Constitution, just as clearly vests the Tribal
Court with the power to determine if a particular action comports
with "the applicable laws, Ordinances, custom and usages of the
Confederated Salish and Kootenai Tribes."'” This power necessarily
carries with it the authority to declare actions illegal under

CS&KT tribal law. The CS&KT Constitution and By-Laws expressly and

unambiguously hold the Council accountable under CS&KT tribal law.

For example, Article VI of the Constitution imposes the following

limitations and restrictions on the Tribal Council:

-

See Ordinance 36B, Ch. II,{§3;Ifootnote 14, supra.

s f
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Section 1. The Tribal Council shall have the power,
subject to any limitations imposed by the Statutes or
Constitution of the United States, and subject to all
express restrictions upon such powers contained in this
Constitution and attached Bylaws....

Section 3. The council of the Confederated Tribes may
exercise such further powers as may in the future be
delegated to it by the Federal Government, either through
the order of the Secretary of the Interior or by

Congress, of by the State Government or by members of the
Confederated Tribes.

Section 4. Any rights and powers heretofore vested in the
Confederated Tribes but not expressly referred to in this
Constitutdion shall not be abridged by this Article, but
s may be exercised.by the members of the Confederated

Tribes through the adoption of appropriate bylaws and
constitutional amendments. :

Article II of the By-Laws of the Constitution enumerates further

restrictions applicable to the Council:
Section 2. All final decisions of the Council on matters
of temporary interest...or relating especially to
particular individuals or officials...shall be embodied
in resolutions. Such resolutions shall be recorded in a
special book which shall be open to inspection by members
of the Confederated Tribes.

Section 6. Every ordinance or resolution shall contain
a recital of the laws of the United States and the
provisions of this Constitution under which authority for
the said ordinance or resolution is found.

Inclusion of these limitations 1logically includes the
concomitant power of the Tribal Court to determine whether the
Council is acting within the "limitations imposed by the Statutes

or the Constitution of the Wmited States" and within the

"restrictions upon [Council] powers contained in this Constitution

and attached Bylaws." We hold accordingly. See Menominee Indian

Tribe ex rel., 20 ILR at 6068.

L

Moreover, as the Ninth Circuit“affirmed in Quechan Tribe of
i
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Indians v. Rowe, supra, tribal courts derive their fundamental
authority from tpe inherent sovereign power of respective tribes,
as a matter of general Indian law. See 531 F.2d at 411, n.4. See
also, Satiacum v. Sterud, et al., 10 ILR 6013, 6014 (Puy. Tr. ct.,
1982) fPuyallup IRA tribal court derives its authority from the
inherent sovereign power of the Puyallup Tribe); Chapoose, et al.
v. Ute Indian Tribe of the Uintah—Ouray.Reservation, et ai., T3 ELR
6023, '6024 (Ute Tr. Ct., 1986) (Ute IRA tribal court, created by
business coungil which defined powers of court, has inherent power
to interpret tribai_lﬁgg and adjudicate conﬁroversies arising under
tribal law). |

As recognized long ago by the United States government, the

-inherent .sovereign judicial -powers-of tribes - are--"co-extensive"

with their legislative or executive powers, and derive from the
sovereign tribal membership:

The powers of an Indian tribe in the administration
of justice derive from the substantive powers of self-
government which are legally recognized to fall within
the domain of tribal sovereignty. If an Indian tribe has
the power to regulate the marriage relationships of its
members, it necessarily has the power to adjudicate,
through tribunals established by itself, controversies
involving such relationships. So, too, with other fields
of local government in which our analysis has shown that
tribal authority endures. In all these fielde the
judicial powers of the tribe are co-extensive with its
legislative or executive powers.

Satiacum, 10 ILR at 6014, citing Felix Cohen, Handbook on Federal
Indian Law 145 (1971); Chapoose, 13 ILR at 6024, citing Powers of
Indian Tribes, 55 I.D. 14; 1 Op. Sol 471 (1934), and R.J. Williams
Co. v. Fort Belknap Housing Authority, 719 F.2d 979, 983 (9th Cir.
1983), -cert. denied 472 U.S. 101@.--(-1582).
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The Tribal Court of the Confederated Salish and Kootenai
Tribes, as an integral institution of the Tribes, properly
exercises the Tribes' inherent sovereign judicial powers.?® See
Satiacum v. Sterud, 10 ILR at 6014. Except where expressly limited
by the Tribal Council, the Tribal Court has the power to hear cases
involving all subject matters within the retained inherent power of
the Confederated Tribes, including the one at bar. See.Id. We
hold accordingly.

Our hold%pgs are soundly supported by the decisions of cour;s
of other tribes with cgﬁétitutions %irtually identical to the CS&KT
Constitution. Thése courts have ruled in sifuations involving

similar fact and legal issues that they possess the power of

judicial review... This appears to-be-the majority rule among tribal~— " "~ 7

21

courts. See e.g., Stone v. Swan, 19 ILR 6083, 6084 (Colv. Tr.

20 while the Tribes, i.e., the sovereign membership, delegated
power to the Tribal Council under the Constitution to establish the .
Tribal Court and define its powers and duties, the authority of the
Tribal Court originates from the inherent sovereign judicial. power
of the Tribes (membership), not from the Tribal Council.

21 In contrast, the few tribal courts which have ruled they

lack the power of judicial review have done so either because
controlling tribal law expressly prohibits Jjudicial review of
council actions, or the decision was summarily entered. See e.g.,
Kowalski, et al. v, Elofson, et al., 22 ILR 6007, 6008 (L. Elwha
Ct. App., 1993) (Lower Elwha tribal court lacked power to review
council actions pursuant to tribal ordinances expressly prohibiting
such); Cf. Lac du Flambeau Band of Lake Superior Chippewa Indians
v. One 200-250 Foot Small Mesh Gillnet, et al., 16 ILR 6095 (Lac du
Flam. Tr. Ct., 1989) (tribal court established by tribal council
pursuant to tribal constitution which gives authority to council to
establish court and define its powers and duties does not have
authority to review .council codes andfregulatlons in absence of

-council.legislation conferring such review authority) .

-1
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Ce.. 1992) (Colville tribal court is court of general jurisdiction
even though created by tribal business council, and possesses
"inherent juri;diction to rewiew council and other tribal
government actions to assure compliance with the provisions of.the
constitution, unléss specifically limited"); Conklin v. Freeman, 20
ILR 6037 (N. Plns. Inter. Ct. App., 1993) (Fort Berthold tribal
court created by business council pursuant to IRA constitution had
authority to review and set aside acts of tribal chairman which
were not in ;ompliance with tribal law); Committee for Betger
Tribal Government, efféi., V. éouthern Ute Election Board, et al.,
17 ILR 6095 (So. Ute. Tr. ®E., 1990) (absent legislation

specifically denying jurisdiction, Southern Ute tribal court is

proper_forum.to_hear alleged-violations-of-tribe’s-constitution and

code, as well as indian'civil Rights Act); Chapoose et al. v. Ute
Indian Tribe of the Uintéh-Ouray Reservation, et al., 13 ILR 6023
(Ute Tr. Ct., 1986) (Ute tribal court had jurisdiction to determine
whether business committee complied with tribal constitution and
Indian Civil Rights Act in enacting tribal ordinance, where
business committee established tribal court and defined its powers
and duties pursuant to tribal constitution). |

We also find the history and developﬁent of the Navajo court
system to be relevant and instructive here. The Navajo Nation
court system is viewed as a model of tribal court development. In
1958 the Navajo Tribal Council established the Navajo judicial
system, a move that was viewed as the first step of a system of

checks and balances in the Navajo Nation government. See Bennett

T
v
3!

29



v. Navajo Board of Election Supervisors, 18 ILR 6009, 6010 (Nav.
8up. Ct., i990)m In 1978, the Navajo Supreme Court ruled that
Navajo courts have authority to review legislative actions by the
Navajo Tribal Council. This ruling was handed down before the
Navajo Nation adopted a written constitution providing for an
express, formal separation of pawers. id., eiting Halona v.
McDonald, 1 Nav. R. 189, 204-06 (1978). The Halona court grounded
its ruling on the fact that the council in creating the judicial
branch "did ndt exclude review of Council aetions from its broad

grant of power to:thé Courts." Id. Halona remains good law to

this day in the Navajo legal system.

In summary, we hold that the Tribal Court has the power to

héar cases to review Tribal Council "actions to determine if such

comport with the Constitution and laws of ‘the Tribes, and other
applicable law, i.e., to determine if éuﬁh actions are
constitutional and otherwise lawful. The source of authority
establishing the power of tribal court judicial review is the
Tribal Constitution and the Law and Order Code promulgated by the
Council, and long-standing principles of retained inherent
sovereign judicial powers of Indian tribes, arising out of federal

Indian law.

D. Sovereign Immunity and Personal Jurisdiction

The Tribal Council contends that it is shielded from suit by
the doctrine of sovereign immunity. ‘It reasons that the decision
to grant executive clemency "was an official act of the Tribal
Council taken within the scope of its governmental authority," and

:‘ i
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that Council has not waived application of the protective doctrine.

Asserting that sovereign immunity is a "complete bar to

jurisdiction over the person," the Council argues that it cannot be
sued over the grént of executive clemency, nor restrained by the
TRO at issue. We agree.

As sovereign governments, Indian tribes possess common law
immunity from suit. This immunity encompasses the governing bodies
of tribes. Burlington Northern R.R. Co. v. Blackfeet Tribe of
Blackfeet Indigns of Blackfeet Indian Reservation, 924 F.2d 899,-
901 - (eth Cir. 199_]_.), ceft denied SOS‘U.S. 1212 .(3992); Stock West
Corp. v.. Lujan, 982 F.2d 1389, 1398 (9th Cir. 1993). Absent an

unequivocal, express waiver of immunity by the tribe, or an

abrogation.of tribal sovereign immunity by Congress, néitheér tribes

nor their governing bodies can be sued. ig. See also, Duncan
Energy Co. v. Three Affiliated Tribes of the Fort Berthold
Reservation, 812 F. Supp. 1008, 1011 (D.N.D. 1992), rev’d on other
grounds 27 F.3d 1294 (1994), cert. denied 1995 U.S. LEXIS 462
(1995). This immunity stems from the unique relationship between

the United States government and Indian tribes, whose sovereignty

-predates the United States Constitution. "Such immunity is

necessary to preserve the autonomous political existence of
tribes,...and to preserve tribal assets..." Chemehuevi Indian
Tribe v. California. St. Bd. of Equalization, 757 F.2d 1047, 1050-
51 (9th Cir. 1985), rev’d in part on other grounds 474 U.S. 9

(1985) (citations omitted).

The sovereign immunity of tribes and their governing bodies

i
s

3L &



extends to suits for declaratory and injunctive relief. Such

immunity "is not defeated by an allegation that a tribe. acted

“beyond its powers." Imperial Granite Co. v. Pala Band of Mission

Indians, 940 F.2d 1269, 1271 (9th Cir. 1991). "The tribe remains
immune from suit regardless of any allegation that it acted beyond
its authority or outside of its powers." Chemehuevi Indian Tribe,
757 F.2d . gt 1052

Neither the Tribes nor Congress has waived the Council’s

immunity fromasuit regarding the declaratory relief Moran seeks.

Nor has the Council consented to the injunctive relief purportedly
granted under the TRO at issue.?® Accordingly, we hold that the

Tribal Council enjoys common law immunity from any count (s) in this

action—filed “May 4, '1995; ovér whic¢h it "hag not “waived its T

immunity, including count one which, in part, seeks a declaration

that the Tribal Council’s decision to grant executive clemency was

illegal.®

Appellants further contend that tribal officials are immune
from suit Qhen acting in their governmental capacity. They
maintain that such immunity applies even if the acts of the tribal
officials result in injury, or were erroneous.

Tribal immunity does extend to tribal officials acting in

22 The Council conceded in brief and at oral argument that it

has waived its sovereign immunity pursuant to ordinance regarding
Moran’s contract and related claims. Those claims are set forth in
counts 2-8 of Moran’s original complaint filed May 4, 1995.

Z  The Council’s immunity would extend to any injunctive
relief Moran received pursuant to the TRO entered May 19, 1995.
However, because we vacate the temporary restraining order, the
issue going to the Council’s immunity from its reach is moot.

1
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their official or représentative capacity and within the’ scope of
their wvalid authority. See Burlington Northern R.R. Co. V.
Blackfeet Tribe, 924 F.2d 899, 902 (9th Cir. 1991), citing ﬁarson
v. Domestic & Foreign- Commerce Corp., 337 U.S. 682, 695 (1949)
("*if the actions of an officer do not conflict with the terms of
his valid statutory authority, then they are the actions of the
sovereign [which]...cannot be enjoined or directed’") (emphasis in
the original): However, tribal officials are not covereé in an
absolute sensg by qhe protective cloak of sovereign immunity, _as
appellants would_urgéf“:See e.g., Santa Clara Pueblo v. Martinez,
436 U.S. 49, 69 (1978). When the complaint alleges that the named

officer defendants have acted beyond their authority, an exception

....to_.the .doctrine of -sovereign-immunity ~is invoked. " See e.g.,

Imperial Granite, 940 F.2d at 1271

In Larson, the Supreme Court recognized two exceptions to the
doctrine of sovereign immunity where officers of a sovereign may be
restrained from taking an official act. First, where the officer’s
powers are limited by statute, the officer’s actions beyond those
limitations are considered ultra vires and are subject to specific
relief. Second, an officer may be restrained when the statute or
order conferring power upon the officer to take action in the
sovereign’s name is claimed to be unconstitutional. The Supreme
Court emphasized that in both situations, "the cﬁnduct against
which specific relief is sought is beyond the officer’s powers and
is, therefore, not the conduct of the sovereign." Larson, 337 U.S.

at 689-90. This rule has been applied to tribal officials on

i
g
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numerous occasions. See e.g., Babbitt Ford, Inc. Navajo Indian
Tfibe et &l., 519 F.Supp. 418, 425 (D.Ariz. 1981), aff’d in part
and rev’d in part on other grounds 710 F.2d 587 (9th Cir. 1983),
cert. dsnied 466 U.S. 926 (1984); Burlington Northern R.R. Co. V.
Blackfeet Tribe, 924 F.2d at 901.

In the case at bar, Moran alleged in count one of his
complaint that defendant Michael T. Pablo, one of the named
individual tribal officer defendants, acted illegally when he

executed the sclemency order at issue. The complaint avers

violations of. thé Tribal Constitution,?* By-Laws® and

26

ordinances. It accordingly alleges sufficient grounds for

judicial review of the executive clemency order, including

continued and prospective enforcement thereof, 'and for determining

whether tribal chairman Michael T. Pablo, as an individual, acted
beyond the scope of his and the Council’s lawful authority, or in
vioclation of the Tribal Constitution when he executed the
challenged order. Pablo is therefore not immune from suit, at

least - in his capacity as tribal chairman.? We hold

24 See complaint at page 6, citing Tribal Constitution,
Article VI, 881(j) and (1), and Article VI, §4.

2 gee complaint at 6, citing By-Laws to Tribal Constitution,
Article II, §6.

% gSee complaint at 6, citing Ordinance 36B, and other tribal

legislative acts.

7 e complaint also names Joseph Dupuis as an individual

defendant. However, Mr. Dupuis is not expressly named in paragraph
twelve of count one, which seeks specific declaratory relief, in
part, that the executive clemency order is unlawful. 1t is zet
clear from the face of the complaint how Mr. Dupuis is involved in
this aspect of count one, if at all:~ To any extent he is involved,

"-r
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accordingly.® See Duncan Energy v. Three Affiliated Tribes et
al., 812 FP.8upp. 1088, 1011 (D.B.D. 1992] (suit for judicial review
of tribal ordinaﬁce alleging tribal officers acted in violation of
law could proceed against tribal chairman and other individually
named tribal officials, but tribal business council dismissed from
action on basis of sovereign immunity); Burlington Northern R.R.
Co. v. Blackfeet Tribe, 9324 F.28 @t 901-02 (9th €ir. 19931) (t¥ribal
officials not iﬁmune from suit to contest constitutionality of

tribal ordinapce, although tribe and its governing body enjoyed

sovereign immunipy).fz
E. Political Question

Appellants maintain that judicial review of this case is

foreclosed on the basis that the executive ¢lemency order presents

a non-justiciable political question. Tying the TRO to the case-
in-chief, they further contend that the political nature of the
underlying dispute precludes the lower court from exercising
jurisdiction to issue the "ungrounded" ex parte order.

To support their claim, appellants rely on Marbury v. Madison,
1 Cranch 137, 164-66, 5 U.S. 137 (1803}, Coleman v. Miller, 307

U.8. 433, 454-85 (1339), &0 Paker v. Carxr, 369 U.B. 188, 217

he enjoys no immunity for the same reasons chairman Pablo does not.
If the lower court determines on remand that Mr. Dupuis is not
implicated in this aspect of the complaint, he may be dismissed
from count one. However, he is specifically named in other counts
related to contract and tort allegations. As noted above, the
Tribes have waived sovereign immunity for such matters. Therefore,
Dupuis is not shielded from suit on the basis of sovereign immunity
(nor is Pablo) regarding these counts.

28 . ' . .
Because we vacate the TRO, any- sovereign immunity issues

related thereto are moot. o

- f
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or__legislative-..branches-- of-- government .~~~ "16 "Am.

(1962) . Notwithstanding, the Supreme Court ruled in each of these
cases that the political nature of the controversy did not prevent
it from reviewing the legality of the governmeﬁt action at issue.
As Moran corfectly asserﬁs, none of these cases can be fairly
construed to compel the conclusion that the Tribal Court lacks
jurisdiction in this case.

When a court concludes that an issue presented to it
constitutes a political question, it is in fact announcing that

some entity other than itself must ultimately decide the case. Sgee

6A Moore’'s Federal Pré&tice, {57.14 (1995). Courts will not decide
questions which are primarily political in nature, rather than

judicial. Such questions fall within the domain of the executive

Constitutional Law §312, at 832 (1979). .As the Supreme Court

stated in Baker v. Carr:

The nonjusticiability of a political question is
primarily a function of the separation of powers. Much
confusion results from the capacity of the "political
question" label to obscure the need for  case-by-case
inquiry. Deciding whether the action of that branch
exceeds whatever authority has been committed by the
Constitution to another branch of government, or whether
the action of that branch exceeds whatever authority has
been committed is itself a delicate exercise in
constitutional interpretation, and is a responsibility of
the Court as ultimate interpreter of the Constitution.
F60 U S, at 21011

The mere fact that a suit involves a political matter does not
mean it presents a political question. "Such an objection ‘is
little more than a play upon words.’" Baker v. Carr, 369 U.S. 186,
209 (1962) (citation omitted). Similarly, because a political
question is peripherally involved‘fi; a controversy does not

2
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necessarily render the case non-justiciable. "[Tlhe fact that
political questions are beyond the competency of the courts to
determine. . .does not mean that the exercise of pdiitical powers may
not give rise to justiciable questions under the court’s power to
construe, declare, and apply the law and Constitution." 16 Am.
Jur. 24 Constitutional Law §312, at 833 (1979).
As the Supreme Court emphasized in Baker v. Carr:
The doctrine of which we treat is one of ‘political
questions,’ not one of ‘political cases.’ The courts
cannot reject as 'no law suit’ a bona fide controversy as
to whether some.-action denominated ‘political’ exceeds
constitutional authority. The cases which we have
reviewed show the necessity for discriminating inquiry
into the precise facts and posture of the particular

case, and the impossibility of resolution by any semantic
cataloguing. Baker v. Carr, 369 U.S. at 217 (1962).

S -
exceeded the constitutional and statutory authority of the Council
and certain individual tribal officials.? Questions requiring
constitutional interpretation are non-political and are therefore
justiciable. See e.g., Dver v. Blair, 390 F. Supp. 1291, 1301

(N.D. Ill. 1975).  The posgibility that such an adjudication may

conflict with the views of the legislative branch cannot justify a

court shirking its responsibility to interpret and apply the law.

. 838-39 (1979).

¥ 1As long as a public governing body, such as the Tribal

Council, acts within the 1limits of its 1legal powers and
jurisdiction, the exercise of its judgment and discretion is not
subject to review or control by the courts, absent a statute
authorizing such review or control. However, where executive
action is beyond the scope of executive authority, it is subject to
judicial review. See 16 Am. Jur. 2d Constitutional Law §314, at

-

B
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1d.?® Further, where the major issue is statutory construction,
the court has ju;isdiction to interpret relevant statutes, and the
case is Jjusticiable.  See e.g., Michigan Head Start Directors
Association v. Butz, 397 F.2d 1124 1136 (W.D. Mich. 1975) (a case
containing a controversial issue, or one on which different
branches of a government may differ does not necessarily present a
non-justiciable political question).

Tribal courts ha%e applied these legal principles to hold that

questions simbdlar to those at bar were justiciable. See e.&,

Chapoose, et al. v. Ute Indian Tribe of the Uintah-Ouray
Reservation, et al., 13 1R €923, 6028 (Ute Tr. k., 1386)

(legislative act of tribal council did not present a non-

to decide question of whether law enacted by tribal council
violated tribal constitution or otherwise ran afoul of restrictions
placed on council); Garcia v. Tohono 0’/0Odham Council, et al., 16
ILR 6151, 6158 (7. ‘O'0Cdam. 8. 2pp.. 1989) (question of
constitutionality of tribal election law is not a non-justiciable
political question, and tribal court therefore had jurisdiction to

decide case); Menominee Indian Tribe ex rel. The Menominee Indian

30 gee also, Moore v. U.S. House of Representatives, 733 F.2d

946, 953 (D.C. Cir. 1984), cexrt. demied, 4695 U.S. 1106 (1985) (suit
by members of the House seeking declaration that tax law was
unconstitutional did not fall within political question doctrine;
affirming the district court’s dismissal on prudential grounds, the
D.C. Circuit stated that " [w]hile disputes under certain provisions
of the Constitution may be non-justiciable political questions
committed to a coordinate branch of government, the mere fact that
a case involves an unlawful deprivation of a legislator’s powers by
members of a coordinate branch of government does not automatically
deprive the federal courts of power.to adjudicate the claim.").
¥
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Tribal Legislature v. Menominee Indian Tribal Court, 20 ILR 6066,
6068 (Men. Tr. \Sup. Ct.; 1993} (where €Eribal court iszyed a
temporary'restraining'order/injuncticnlenjoining tribal legislature
from- exercising its constitutionally granted powers of approving
gaming leases, held that issuance of injunction.did.not present
non-justiciable political question because constitutional question
was involved and judicially manageable standards existed to measure
legislature’s action, and therefore'tribél court had jurisdiction

to decide casa).

While the case at bar is certainly "political" in nature, it
does not present a political question. We hold that this

controversy is justiciable since it presents cognizable questions

e —.—of — whether--issuance - of -the ~executive clemency order exceeded

appellants’ constitutional authority, and whether execution of the
order otherwise violated the laws of the Confederated Salish and
Kootenai Tribes.

F. Executive Clemency Order

The parties to a largé extent have briefed the question of
whether appellants were properly vested with the requisite power to
promulgate and execute the Crossguns clemency order.
Notwithstanding, this issue goes to the core of the merits of the
underlying case. A court has no duty to determine more than is
necessary for the decision of the matter brought before it. See 20
Am. Jur. 2d Courts §93, at 454 (1965). It is not necessary that we
decide this underlying question as part of the instant appeal of

the ex parte restraining order. Because this question and the
39



merits of the underlying case have yet to be tried, it is not
properly before us. We therefore do not decide it, and instead
remand the matter to the trial court for further proceedings and
determination. We do, however, provide guidance to the trial court
with respect to the relevant law to be applied to decide this case.

Appellants assert that the "relevant inquiry" for
determination of this question is "whether any limitation exists to
prevent the Council from granting clemency, not whether any

authority exisks to permit it." This is incorrect. The reverse is

true.

To support their proposition, appellants rely solely on

federal law and the analysis set forth in National Farmers Union

e ._.Ins—Cos«—v+Crow Tribe of Indians; 471 U.S. 845, 852-53 (1985),
and Middlemist v. Secretary of U.S. Dept. of Interior, et al., 824

F. Supp. 940, 543 (D. Mont. 1993), aff’'d, 15 F.24 1318 {9th Cif.

1994), cert. denied, U.S. L0338 8.0t 420  (1934) ™

Reliance on these decisions is misplaced. Unlike the situation
here, these cases litigated questions about the extent to which
Indian tribes have retained inherent sovereign authority to
adjudicate or regulate the affairs of non-Indians. Moreover, both
decisions required exhaustion of tribal court remedies as a
prerequisite to federal court review.

In National Farmers, the Supreme Court held that the question

of whether a tribal court has retained the power to exercise

31 Members of the Tribal Council -of the Confederated Salish

and Kootenai: Tribes were defendants, in Middlemist.
o
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jurisdiction over a civil action against a non-Indian was a
"federal question"--which a federal court may decide. The Court
ruled that a federal district court may ﬁltimately determine
whether a tribal court has exceeded the lawful limits of its
jurisdiction, but only after tribal court remedies have been-
exhausted. National Farmers, 471 U.S. at 852-53. Phe' Ceurt
pointed out that "the existence and extent of a tribal court’s
jurisdiction will ©require careful examination of tribal
sovereignty,_}he extent to which sovereignty has been altergd,
divested or diminishéﬁf.as well as a detailed stﬁdy of statutes,
Executive Branch.pélicy; and administrative or judicial decisions."

Id. at 855-56. The Supreme Court premised its holding on the fact

_that federal law.had .been "the- governing--rule—of-decision" " in™" "’

- previous cases it had decided concerning the extent to which Indian

tribes have retained the power to regulate the affairs of non-

Indians.?

The case at bar does not inveolve a question of the Tribes’
retained inherent sovereign power over non-Indians. Neither does
ie involvé a federal question, nor does it in any way implicate the
exhaustion of tribal remedies. Rather, this case is limited to

issues concerning internal tribal matters, and tribal law, not

32  In Middlemist, the Ninth Circuit stated that it is "well

settled that the question of whether an Indian tribe retains the
sovereign power to compel a non-Indian property owner to submit to
the civil jurisdiction of the tribe gives rise to a federal
question." The issue in Middlemist was whether the federal court
must defer its exercise of jurisdiction until non-Indian irrigators
had exhausted tribal administrative. and judicial remedies.
Middlemist, 824 F. Supp. at 943. -

S
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federal law, controls the outcome. As such, it will be heard
exclusively in Tribal Court.*® Accordingly, National Farmers and
Middlemist simply do not £it here, nor does their analytic
framework which appellants attempt to import and impose to resolve
this case.

In reverse of appellants’ proposed analytical scheme, the
relevant inquiry here is first whether the Tribal Council was
properly vested with the requisite power to issue the executive
clemency order¥. It is not qgquestioned that the power of pardon or
cleméncy is a retaineé?fnherenﬂ sovereign power of the Confedera;éd
Salish and Kootenéi Tribes. That is a given. Rather, the question
is whether the sovereign Tribes, i.e., the membership, have

-~-——-— ~~properly ‘delegated this-retained-inherent-sovereign- power to-the -
Council, and if so, whether such power was lawfully exercised by
appellants. Under controlling tribal law set forth in Ordinance
36B, Ch. II., 8§83, on remand these questions must be answered in the
first instance by applying CS&KT tribal law, including the tribal
Constitution, By-laws, and applicable ordinances and resolutions.
This issue is remanded for determination accordingly. .

G. Separation of Powers

To a certain extent, the parties have also addressed the

question of separation of powers in briefs. However, like the

33 gee e.g., Cameron v. Bay Mills Indian Community, 843 F.Supp

334, 336 (W.D. Mich. 1994) (federal district courts do not have
jurisdiction to review actions of tribal councils wunder any
statute, including Indian Civil Rights Act). See also, Wacondo v.
Concha, 873 P.2d 276 (N.M. App. Ct. 1994) (disputes involving only
tribal members or internal tribal -policy must generally be
‘maintained in tribal forums). L e -

L
.
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: question concerning the lawfulness of the executive clemency order,
this matter is part of the underlying case-in-chief, which has not
yet been tried. -Accordingly, the question of separation of powers‘
is not properly before us. We therefore do not decide ik, nor do
we express any views on the issue in this opinion. Like the
executive clemency issue, on remand this question must be decided
by applying CS&KT tribal law in the first instance. This issue too
is remanded for determination accordingly.

H. Temporary Restraining Order

Appellants conteﬁa that the ex parte temporary restrainfﬁg

order was issued in derogation of applicable tribal and federal

34

law. The core of appellants’ claim is that the trial court

R S SR ;_lacked_a-sufiicientwfactual"and_legal.basiswupon.whichutouissuemthe.mm.u

TRO, and that it side-stepped procedural requirements in doing

so. ¥

34 Counsel for appellants suggested during oral argument that

the Tribal Court Clerk improperly refused to allow counsel to
examine a file marked "confidential," which was ostensibly included
as part of the record in this case at the trial court level. The
Court has examined this file and determined that it consists of
judges’ notes associated with the Crossguns case. "A Jjudge's
workpapers...are not court records," and therefore are not public
records. See Rules 7.1 and 7.2 »f the Rules of Practice in Civil
Actions and Proceedings in the Tribal Court of the Confederated
Salish and Kootenai Tribes. While counsel was not entitled to
inspect the file in question, it should never have been included as
part of the record in the first place.

35  Appellants initially-claimed that the trial court lacked
personal and subject matter jurisdiction to enter the TRO. As set
forth above, we have held as a matter of law that the Tribal Court
does possess the requisite jurisdiction to hear this case and to
issue the TRO. We find no error on the part of the lower court for
not expressly stating in the TRO that it had such jurisdiction in
this matter, to the extent appellants may so contend. A court is
not required to expressly state that it has jurisdiction of a case

U3



We first look to the law of the Tribes in deciding this
matter. Rule 10.4 of The Tribal Court Rules of Practice in Civil
Proceedings, in relevant part, authorizes the lower court to grant

emergency orders:

Nothing in [Rule 10] limits the equitable powers of the
court to issue, upon proper petition, such emergency
orders as may be necessary to preserve the status quo or
to maintain law and order in the context of a civil case
or controversy until the earliest time that the matter
may be heard.... (Emphasis added).

The parties differ regarding the meaning of the underlined
term "upon prgber pepgtion." Appellants assert that the term :
incorporates the'fequireménts embodied in Rules 10.2 and 10.3,
while Moran maintains that Rule 10.4 does not_incorpofate the

requirements of Rules 10.2 and 10.3.

Rules 10.2 and 10.3 provide respectively:

10.2 CEertafication of Metice

Prior to the issuance of an ex parte order, the
counsel or unrepresented party seeking such order must
file a written certification with the court declaring
that opposing counsel and any unrepresented party has
been contacted, or that diligent effort has been made to
contact said counsel or unrepresented party, to give
reasonable notice of: (a) the time and place of the ex
parte conference or meeting, and (b) the substance of the
order sought. Such certification shall also include
information as to whether opposing counsel or any
unrepresented adverse party opposes the motion.

10.3. Porm of Order

All requests for extension of time or continuance or
other ex parte matters shall be accompanied by an
appropriate form or order, with sufficient copies for the

before it; a determination of jurisdiction is implied by the fact
that the court exercises jurisdiction over it. See 20 Am. Jur. 24
Courts §92, at 453 (1965). >

7
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Clerk of Court to mail any executed order to adverse
parties.

We agree with appellants that Rule 10.4 incorporates the
requirements of Rules 10.2 and 10.3. Since these rules encompass
the same subject matter of ex parte orders, they must be read in
pari materia, i.e., together, to ascertain their intent, meaning
and reach, under well established principles of statutory
construction. Reading these rules in pari materia éompels the
conclusion that the term "upon proper petition" in Rule 10.4
incorporates £he certification requirements of Rule 10.2 and the
form requirementé-of Rule 10.3. These requirements must be met
before an ex parte TRO may be properly issued.

The overrldlng purpose of Rule 10.2 is to inform the court

that the mov1ng'party has notlfled opp051ng counsel (l) concerning

the time, if any, of any ex parte conference requested or set to
hear the matter; (2) regarding the substance of the order sought;
and (3) to ascertain whether opposing counsel would support or
oppose the motion seeking the order. While Moran was not in exact
compliance with the precise requirements of Rules 10.2 and 10.3,
he was in fact in substantial and sufficient compliance.

Moran sought issuance of the ex parte order under Rule 10.4 to
restrain appellants from taking certain actions that they were
allegedly scheduled to take during the afternoon of May 19--the
same day he filed his motion. His motion also requested a hearing
on the matter ﬁo qualify the TRO as a preliminary injunction. The
record indicates that he served his motion and supporting brief on

appellants at approximately noon on May 19, and that the Tribal

i



Court issued the TRO ex parte (without notice or hearing) within
one hour of filing.

In this instance, Moran’s application identified activities he
sought to have restrained, and described the harm he felt would
result if the order was not issued. He also provided a draft order
subsequently issued by the Tribal Court. Appellants therefore had
notice of "the substance of the order sought." Rule  10.2.
Moreover, the proposed order was obviously in a form acceptable to

the lower court. Moran also requested a hearing, but did not

g e

request a specific time or date. As appellants concede, no ﬁearing
was held prior to the issuance of the ordexr, which unquestionably

was issued ex parte. Therefore, neither party appeared before the

e e -.Court_._-before_-_.the-._.TRo. .was__._issued RS Whi le.. Moran..did. TIOE . Certify A aly s S e

whether appellants opposed his motion, the substance of the motion
and his supporting brief would lead a reasonable person to conclude
that appellants wouldhin fact oppose such a motion.

‘Because Moran was in substantial compliance with Rulgs 1R2
and 10.3, he presented a "proper petition" for a'TRO within the
meaning of Rule 10.4, insofar as Rules 10.2 and 10.3 are concerned.
If any procedural error was committed for failure to comply
precisely with Rules 10.2 and 10.3, it was harmless because there
was in fact substantial compliance with these rules. Under
applicable tribal appellate court rul;s, such harmless error, if

any, cannot alone serve as a ground to vacate the TRO.3

3% gee Rule 7, Tribal Court Appellate Procedures, Ord. 90B:

Harmless Error. No judgment or order shall be reversed
o
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¥ . Appellants also insist that the trial court erred by issuing
the challenged order without notice, i.e., ex parte without giving
them a chance te be heard prior to entry. Appellants are correct
in asserting that an ex parte order should not be granted if there
was sufficient time to give notice to the opposing party. Here,
however, the motion was filed about noon, and sought to restrain
council action that was scheduled to occur within a matter of an
hour or two of the time of £filing. A femporary ex parte
restraining prder by definition is a temporary ord?r entered
without notice, upoﬂ“; summary shoﬁfﬁg of necessity to pre;ént

immediate and irréparable injury, pending a subsequent hearing and

determination of the rightes of the parties or the court's

—— = -.Jjurisdiction,--upon a-motion -for-a -preliminary injunction.- -See-7 - -

Moore'’s Federal Practice §65.05 (1995). Given the circumstances,
the lower court acted well within its discretion by issuing the
order without héaring.

The Council also alleges that the ex parte order-was not
endorsed with the date or hour issued; Notwithstanding, the court
did record the date of May 19, 1995 on the order, and the office of
appellants’ counsel stamped the order as received at '12:40 P.M.
Appellants do not contend and we do not find that they have been
prejudiced by the omission of the time of issuance of the TRO. No

reversible error has occurred here.

upon appeal by reason of any error committed by the trial
court affecting the interests of the appellant where the
record shows that the same result would have been

attained had the trial court not committed an error or
EXrors. A

i A
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Appellants further claim the lower court erred by failing to
specify the terms of duration of the TRO, and by not setting the
matter for hearing., The Tribal Court Rules of Practice do not
specify a precise duration for the life of ex parte orders.? We
may therefore look to the Federal Rules of Civil Procedure for
guidance. |

Rule 65 (b) provides that an ex parte TRO shall expire ten days
after entry, unless it is extended another ten days, or unless the
restrained pax¥ty agrees to a longer period. An ex parte order
under Rule éS(b)-is.thE;;fore subject to definite time limitations.
It is intended to preserve the staﬁus quo only until such time as

the motion for a preliminary injunction can be noticed, heard and

—..decided....—See. 7 Moore's-FederalnPractice ﬁ65.05, at--128--(1995) . —- -

Where no time limit is fixed in the ex parte TRO, and
therefore the order is indefinite, as here, it has been held that
the order expires by the terms of Rule 65(b), and when ten days Has
elapsed, any appeal will be dismissed as moot. See 9 Moore'’'s
Federal Practice 9110.20([5), at 259 (1992). See also, Benitz v.
Ancianmd, 127 F.2d 121 125 {18k Bir 15472), ‘cert. desnted 317 0.5
699 (1943) (temporary restraining order expired after ten days
under Rule 65, became moot and appeal as to-it dismissed where the
application was never set down for hearing and adverse party did
not receive notice within meaning of Rule 65, even though copies of

petition were mailed to restrained party); Southard & Co. V.

Rule 10.4 merely provides that the ex parte order may

remain effective "until the earliest time that the matter may be
heard." i
3
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Salinger, 117 F.2d 194, 195-96 (7th Cir. 1941) (restraining order
did not provide any time for its expiration, and therefore expired
ten days after entry; court was without authority' to give it
vitality for -any longer period of time).

Applying the ten day'limitation of Fed.R.Civ.P. 65(b) to the
instant case, the challenged TRO would have been effective for a
ten day period only, absent reversible error.® However, as set
forth below, the TRO was in fact so tainted.

Appellants also complain that the lower court did not have a

factual basis to.justify issuance of the TRO. They point out that
all the lower court had .in front of it was the complaint and

Moran’s motion and brief for the TRO, which contain allegations

.only. --Appellants-rely on-Rule-65(b) -of-the Federal Rules-of-Civil-——

- Procedure which requires that an order issued ex parte must be

based upon verified facts.®® Appellants claim that the ex parte

3  The Civil Appellate Panel of the CS&KT Court of Appeals

ruled in an order dated June 9, 1995, as modified June 14, 1995,
that the TRO had expired by the terms of Fed.R.Civ.P. 65(b) ten
days after it was issued, and that the Council’s appeal of the
matter was therefore moot. The Panel further ruled that the TRO
remained effective for a ten day period commencing May 19, 1995,
the day it was issued. Today this Court, sitting en banc, wvacates
the TRO as void ab initio, and likewise vacates the Civil Appellate
Panel’s orders of June 9 and 14, 1995 related thereto.

3 Rule 65(b) provides in relevant part:

(b) Temporary Restraining Order; Notice; Hearing;
Duration. A temporary restraining order may be granted
without written or oral notice to the adverse party or
party’s attorney only if (1) it clearly appears from the
specific facts shown by ®ffidavit or by wverified
complaint that immediate and irreparable injury, loss or
damage will result to the applicant before the adverse
party or that party’s attorney can be heard in
opposition, and (2) the applicant’s attorney certifies to

1
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order was not based on "specific facts" set forth in an "affidavit
or verified complaint," and that it is therefore deficient as a
matter of law.

In comparison, Rule 10.4 of the Tribal Court Rules of Practice
provides as to emergency or temporary ex parte orders that:

Nothing in [Rule 10] limits the equitable powers of the
court to issue, upon proper petition, such emergency
orders as may be necessary to preserve the status quo or
to maintain law and order in the context of a civil case
or controversy until the earliest time that the matter
may be heard. ©No emergency or temporary ex parte order
shall reljeve the party seeking such order of the burden
of proof of allegations made in the application or
pleading except “in those matters where the burden of
proof is expressly transferred by Tribal law or by the
general rules of law governing the exercise of a court’s
equitable or extra ordinary powers. (Emphasis added).

At first glance, this Tribal Rule may appear to sub silentio _ .

authorize Eﬂ;“$f¥ibal Cour£ wtb issue an ex parte temporary
‘restraining order based upon "allegations made in the application
or pleading," pending proof at a subsequent hearing "on the
matter,"'i.e., at a hearing to qualify the ex parte TRO as a

preliminary injunction. Notwithstanding, we interpret Rule 10.4 to

the court in writing the efforts, if any, which have been
made to give the notice and the reasons supporting the
claim that notice should not be required. Every
temporary restraining order granted without notice shall
-be endorsed with the date and hour of issuance; shall be
filed forthwith in the clerk’s office and entered of
record; shall define the injury and state why it is
irreparable and why the order was granted without notice;
and shall expire by its terms within such time after
entry, not to exceed 10 days...In case a temporary
restraining order shall be granted without notice, the
motion for a preliminary injunction shall be set down for
hearing at the earliest possible time....

-
-

50



require the moving party to provide verification of such
allegations at the time application for the ex parte order is made,
i.e., Dbefore a. TRO is issued without a hearing. This
interpretation is harmonious with the requirements of Fed.R.Civ.P.
65 (b) .°

Application of Tribal Rule 10.4 and Fed.R.Civ.P. 65(b) to the
ex parte order in question necessitates the conclusion that, as a
matter of law, the ex parte order was entered upon an insuffiéient,
i.e., unverified, factual basis. This amounts to reversible error.
We so hold, recogpizinﬁpéhat injunctive relief is a drastic remedy
‘which subjects thoée restrained to the contempt powers of the
court. The law and basic fairness dictate that the contempt power
. of a. court. .canpnot. be . invoked-on the basis-—of unverified-
‘allegations, charges or speculation. Our ruling is made in this
light.

Appellants further claim that the ex parte order fell short of
the standards set forth in Fed.R.Civ.P. 65(b) in that it does not
define the injury or state'why it is irreparable, absent the order.

We agree. While the brief supporting the motion identified the

“ Rule 65(b) provides two methods by which the facts relied

upon in the complaint or application for the ex parte order can be
verified: (1) by an affidavit on the complaint proper, and (2) by
separate affidavit. See 7 Moore’s Federal Practice §65.06, n. 4
(1995), citing Brown v. Bernstein, 49 F. Supp. 497, 499 (D.C.M.D.
Penn. 1943). Careful practice mandates that the complaint be both
verified and supplemented by separate affidavit(s), so that if
there are any facts in the verified complaint in addition to those
set forth in the affidavit, they will cumulatively support the

application for the restraining order. See Moore, supra, {65.06,
n. 4,

o

o
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alleged injury and explained why it would be irreparable absent the

TRO, the order itself was silent except to state that "irréparable

&l

harm may result. The face of the order therefore leaves one

guessing as to what harm it seeks to prevent. Because an ex parte
order may be issued without giving the opposing party notice or an
opportunity to be heard, it must be drafted to identify or define
the injury and indicate how it is irreparable so that the opposing

party will know what harm it seeks to prevent. It was error not to

do so here. *

Appellants.next'éiéim that the TRO is too broad and sweeping

to be enforceable. The relevant portion of the challenged ex parte

order provides:

e plaintif - having- filed-a - wolion,-and-it appsaring
that irreparable harm may result unless this Court grants
temporary relief until a hearing can be held, and good
cause appearing therefore,

The Court enters the following order:

1. Defendants are restrained and enjoined, until
hearing can be held, from any acts, outside regular Court
process, which interfere with this Court’s ability to
decide this case according to this Court’s rules and
usual processes...

" This, however, is sufficient to meet the requirement of

Fed.R.Civ.P. 65(d), infra, to give a gpecific reason for issuance
of a temporary restraining order, because it is not necessary to
give elaborate detail therefor. See 7 Moore’s Federal Practice,

§65.11 (1995). See also, In re Rumsey Mfg. Corp., 9 FRD 93
(W.D.N.¥Y. 1940}, rev'd in part ol other grounds, 178 F.24 353 (2d
Cir. 1949) (recital that ‘"ixreparable injury may result"

sufficiently sets forth the reasons for the issuance of a TRO).
Here, the challenged TRO expressly states that "irreparable harm
may result" if the order is not granted. This is sufficient under
Rule 65(d) as to providing a reason for issuance, although under
Rule 65(b) the TRO must define the.injury and state why it is
irreparable. -

%
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. Appellants allege ﬁhat the TRO constitutes "a broad injunction of
all governmental powers of the Tribal Council" and is so "vague and
ambiguous" as to be "unintelligible." While we do not think that
the TRO constitutes "a broad injunction of all governmental
powers," we do agree that it is too vague and sweeping to be

enforceable.

Although the Tribal Court Rules of Procedure do speak to
notice and proof matters going to the application of an ex parte

restraining oyder, they do not address elements of form or scope of

the actual orders themselves. We therefore turn to the Federal
Rules of Civil Procedure for farther guldance in this critical
area. Rule 65(d) provides in relevant part:

PR e s R S (d) “"Form’ a.nd""S'ccipé o Inj'u'nction or” Restr'a'in'i'ng"' X
Order. Every order granting an injunction and every
restraining order shall set forth the reasons for its
issuance; shall be specific in terms; shall describe in
reasonable detail, and not by reference to the complaint
or octbher docuniernt, The ‘act ©r @acte sSought Eto be
restrained...

This rule requires a court to draft its orders so that those
who must comply with them will understand specifically what the
court intends to prohibit. The Supreme Court cogently and
convincingly explained the purpose of the Rule:

‘ .The Rule was designed to prevent uncertainty and
confusion on the part of those faced with injunctive
orders, and to avoid the possible founding of a contempt
citation on a decree too vague to be understood...Since
an injunctive order prohibits conduct under threat of
judicial punishment, basic fairness requires that those
enjoined receive explicit notice of precisely what
conduct is outlawed. "The judicial contempt power is a
potent weapon. When it is founded upon a decree too
vague to be understood, it can be a deadly one..."

Schmidt v. Lessard, 414 U.S. 473 476 (1974) (citations
omitted) .

4"
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In Schmidt, the challenged order provided that:

Alberta Lessard and the other members of her class

are entitled to declaratory and injunctive relief against

further enforcement of the present Wisconsin scheme

against them...[Miss Lessard] is also entitled to an
injunction against any further extensions of the invalid
order which continues to make her subject to the

jurisdiction of the hospital authorities. Id. at 474.

The Supreme Court ruled that the order fell "far short" of
meeting the standards set forth in the second and third clauses of
Rule 65(d4d). It feund ‘that the -orded was not "speeific®- amn

» .
outlining the "terms," nor did it describe in sufficient detail the
"act or acts sought to be restrained." Accordingly, the Court

vacated the order, reasoning further that:

The requirement of specificity in injunction orders

ce—..——performs..a second -important -function. Unless the trial

court carefully frames its orders of injunctive relief,

it is impossible to know precisely what it is reviewing.

We can hardly begin to assess the correctness of the

judgment entered by the District Court here without

knowing the precise bounds. In the absence of specific
injunctive relief, informed and intelligent review is

greatly complicated, if not made impossible. Id. at 477.

So too here. The lower court’s order, as drafted by counsel
and entered by the court, lacked sufficient specificity in
outlining the "terms" of the specific relief granted. Nor did the
order set forth "in reasonable detail...the acts sought to be
restrained." Rather, it vaguely and broadly purported to enjoin
"any acts, outside regular Court process, which interfere with this
Court’s ability to decide this case according to this Court’s rules
and processes..." As in Schmidt, we are left guessing as to what
specific conduct is or is not included within the reach of this
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facially inexplicit order.®
In light of the above, we find that the challenged order falls

short of the long-standing stanaards se£ forth in the second and
third parts of Rule 65(d). There is no compelling reason.to
p;eclude the Tribal Court from following them, particularly'
considering that an injunction, in the words of the Supreme Court,

is a "drastic" remedy and "potent weapon" which can be "deadly."

We simply cannot let the ex parte temporary restraining order stand

since those trilbal officials potentially subject to it would be

under an unfair threat of judicial contempt and punishment. Basic
fairness and justice therefore require us to vacate the TRO, and we

hereby do so, voiding it ab initio.

IV. CONCLUSION

We hold that: (1) this Courf has jurisdiction to hear the
instant appeal regarding the ex parte temporary restraining order;
(2) the Tribal Court is a court of general jurisdiction with the
power of judicial review to hear cases to determine the lawfulness
of the acts of the Tribal Council and tribal officials; (3) as a

court of general jurisdiction, the Tribal Court possesses the

“ gee also Thomas v. County of Los Angeles, 978 F.2d 504, 509

(9th Cir. 1992) (preliminary injunction too sweeping and therefore
unenforceable where it directed compliance with all department
policies and guidelines, but failed to define what the policies
were, or how they could be identified, therefore held order fails
Lo specify the act or acts sought to be restrained as required by
Fed.R.Civ.P. 65{d)):; Pirst Technology Safety Systems, Inc. v.
Depinet, 11 F.3d 641, 649 (6th Cir. 1993) (ex parte order was too
broad under relevant seizure statgté: and was therefore vacated).
¥
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necessary subject matter jurisdiction to hear this case and to
issue the temporary restraining order in question; (4) pursuant to
the Tribal Constitution and Ordinance 36B, the Tribal Court is
vested with the Tribes’ inherent sovereign judicial power, and
thereby has the requisite authority to hear cases involving all
subject matters, except where expressly limited by the Tribal
Council; (5) the Tribal Council enjoys common law immunity from all
counts of this suit over which it has not waived its sovereign
immunity; (6) Tzibal Chairman Michael T. Pablo and Joseph Dupuis
afe not shielded in_thei;“;fficiai—capacities ffom this suit by the
doctrine of sovereigﬁ immunity; (7) this case does not present a
non-justiciable political question; and (8) the ex parte temporary
restraining order-in question was not based on verified facts and
was too broad and vague to be enforceable, is void ab initio, and
is hereby vacated, as are the Civil Appellate Pangl's'orders dated
June 9 and 14, 1995.

We remand for further proceedings and determination . the
question of whether promulgation and execution of the clemency
order was lawful, and the question of whether there exists a
separation of powers in the government of the Confederated Salish

and Kootenai Tribes. On remand, these issues are to be
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determined in the first instance by applying applicable CS&KT

tribal law.

VACATED ARD REMANDED FOR FURTHER PROCEEDINGS CONSISTENT WITH
THTS OPINTON.

IT IS SO ORDERED THIS gc“e“ day of October, 13585.

Rbbert M, Per e
Chiaf Justice

VO e

Margery Bréwn
Associate Justice

Robexrt “Gauthier J. ames\l;heai s

Agsociate Justice assoclate Justice
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