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Opini~n by Associate Justice Wall

Summary

Defendant Madplume rented~for $20.00, his good friend's Ford Ranger Pickup for
the specific purpose of driving it to Sloan's Bridge near Ronan to party with his friends.
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There was no discussion of driving it elsewhere; but it was clearly understoodthat the truck
was not insured and that the owner had to have the truck back by 7:00 a.m. the following
morning. After taking possession of the vehicle, Mr. Madplume got word that his
grandmother was very ill in the hospital in Browning. After trying unsuccessfully to locate
the owner to ask permission, he went to Browning anyway. Trying to meet the 7:00 a.m.
deadline, he drove from Browning in the early morning hours, fell asleep at the wheel and
wrecked the pickup beyond feasible repair. He was, himself, injured.

After failing for seven monthsto keep his promise to pay for the truck, Mr. Madplume
was charged with this Nation's version of the "joyriding" statute based on a report filed by
the owner. It was conceded at oral argument that if Mr. Madplume had paid for the truck
that he totaled, no criminal charges would have been filed.

After a bench trial, Mr. Madplume was found guilty of violating CS&KT Laws
Codified, Section 2-1-813. At the sentencing hearing, the trial court found that the value
ofthe wrecked vehicle was $2,500. Sentencingwas deferred providedMr. Madplumemake
restitution in that sum by August 11, 2004.

The trial court made the following findings of fact and conclusions of law:

"FACTS:

1) The Defendant asked Linda Michel to borrow her vehicle. 2)
Linda Michel agreed to let the Defendant use her vehicle in
exchange for $20.00. 3) The Defendant told Michel that he
would be in the Ronan area. 4) Michel understood that the
Defendantwould not leavethe Ronan/Pablo area.5) Defendant
found out that his grandmotherwas ill in Browning and decided
to go to Browning. 6) Defendant attempted to locate Michel to
get permission to take vehicle to Browning, but was
unsuccessful. 7) Defendant took vehicle to Browning and
wrecked it.

"DISCUSSION:

The laws of the Confederated Salish and Kootenai
Tribes, Codified state in relevant part:

2-1-813 Unauthorized use of a motor vehicle.

(1) A person commits the offense of unauthorized
use of a motor vehicle by knowingly operating the
vehicle of another without his or her consent.

(2) It is a defense that the offender reasonably
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believed that the owner wouldhave consented to
the offender's operation of the motor vehicle if
asked.

"The Court finds that although the defendant had
permission to use Michel'svehicle inthe Ronan/Pablo area, he
did not have authorization to take the vehicle to Browning. The
defendant did have permission to use the vehicle, but this does
not give the defendant free reign to take the vehicle wherever
he chooses. The defendant attempted to get permission to take
the vehicle to Browning,indicatingthat he knewthat he needed
permission. He was unable to do so, and took the vehicle to
Browningwithoutauthorization."

DISCUSSION

The facts of this case give rise to a certain uneasiness because of the apparent
reality that the punitivepower of the criminal law is being used to collect a debt. However,
we are bound by the law as we see it.

As a preliminarymatter, we hold that itwas withinthe prosecutor's discretion to file
the charge and itwas withinthe trial court's discretion to impose restitution as a condition
of the deferred sentencing.

This leaves the more difficultquestion of whether the defendant is entitled to the
benefit of the defense provided by subparagraph (2) of Section 2-1-813; that is, did Mr.
Madplume have a reasonable belief that he would have been given permission to take the
Ranger Pickup to Browningif he had asked?

Appellant urges us to make a distinction between an "affill1lative defense" and a
"defense." This is not, however, a useful distinction. The important distinction is between
defenses which tend to negate an element ofthe offense and all others. See Martin v. Ohio,
480 U.S. 228 (1987). The defense involvedhere wouldseem to be in the formercategory;
that is, if Mr. Madplumebelieved he would have had permission had he asked he could not
have had the requisite intent to deprive the owner of the temporary use of her vehicle. The
question then becomes "does the Tribe have the burden in a case like this, of proving the
negative, that is, that the defense is not available to defendant?

Part 10of Chapter 2 of the CS&KT LawsCodified spells out trial procedure. Section
2-2-1006 provides that "A plea of not guilty requires that the prosecution prove beyond a
reasonable doubt that the crime alleged was committed and that the defendant committed
every necessary element of it"

Subparagraph (4) of section 2-2-1007, on the other hand, provides "After the
prosecution has rested itscase, the defense maygive any reserved opening statementand
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present any defenses or evidence relating to the allegations contained in the complaint..."

It is clear and we now hold that, whether or not the defense of reasonable belief is
part of the element of intent in the crime of unauthorized use, defendant, nonetheless has
the duty to present the defense. A diligent search of the record shows that there was not
a hint of any evidence bearing upon this defense. It was defendant's burden to, at least,
raise the issue at trial by some evidence. This was not done and we hold that the defense
under subparagraph (2) of the unauthorized use statute was not established.

Although it is not necessary in this case to reach the question of defendant's burden
of proof, for the guidance of the trial courts in the future we will announce a rule as follows:

An analogous situation is presented by the defense of self defense which is covered
by Section 2-1-304 CS&KT Laws Codified. There the specified burden on the defendant is
to " produce sufficient evidence to raise a reasonable doubt of his or her culpability"
Extending this level of proof to the unauthorized use situation appears to be reasonable
and we hold that if a defendant charged with unauthorized use under Section 2-1-813
wishes to raise the defense provided by subdivision (2), he or she has the burden of raising
a reasonable doubt as to the intent to deprive the owner of the use of a motor vehicle by
introducing evidence to the effect that the defendant reasonably believed that the owner
would have consented to the offender's operation of the motor vehicle if asked.

Appellant also urges us to hold that the Findings of Fact are inadequate in that they
do not cover the issue of whether the defendant had a good faith belief that Ms. Michel
would have given him permission if he had been able to locate her. Appellant also points
out that the trial court made no reference to the presumption of innocence nor the burden
of proof. As to the latter two points, if this had been a jury trial, failure to instruct on these
critical matters would be reversible error; but in this particular bench trial, the error, if any,
was harmless.

The presumption of innocence is a given and while it is better practice after a
criminal bench trial, to recite that the facts constituting the elements of the crime are found
to be true beyond a reasonable doubt, if that is, indeed, the case, here the facts were not
controverted. We do not say what the result might be in a future case where the facts are
contested butwe recommendthat, in such a case, the trial court specifically find the degree
of proof found to have been made for each element of the crime for which a defendant is
charged; and similarly, if affirmative defenses are presented, that a finding be made as to
whether the required burden of proof was sustained by the defendant.

As to the failure to find on the reasonable belief defense, there is no error since
there was no evidence upon which a finding could be based. In short, nothing would be
gained by going through the ritual of returning the case to the Trial Court to makeadditional
findings and conclusions. We hold that there was a sufficient compliance in this case with
CS&KT Laws Codified, Section 2-2-1007(9).

DISPOSITION
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The judgment of the Trial Court is AFFIRMED.

DATED this 1.9i:bday of August, 2004.

t

Wilmer E. Windham, Associate Justice
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